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INTRODUCTION
The District Court correctly dismissed Petitioners’
action and the Ninth Circuit Court of Appeals correctly
affirmed the order of dismissal of the District Court.
The express terms of Article 35(1) are clear that any
action commenced after the two-year limitations period
is absolutely barred. All relevant and persuasive case
authority supports the decisions of the District Court
and Ninth Circuit. The Petitioners can cite to no
relevant or persuasive authority that supports their
argument that they may file an action in the United
States after the expiration of the two-year period
provided by Article 35(1) merely because they timely
filed a suit on Johanna von Schoenebeck’s same claim
in South Africa. Since the terms of Article 35(1) are
clear and because no court in any reported decision has
ever held in favor of Petitioners’ argument, this issue
is not of world-wide significance to billions of
passengers nor will the Ninth Circuit’s decision result
in a flood of litigation. Petitioners’ Petition for a Writ of
Certiorari should be denied.
STATEMENT OF JURISDICTION
KLM does not dispute this Court’s jurisdiction to
hear the question presented. However, KLM notes, for
the record, that in the courts below, KLM asserted that
the United States courts do not have subject matter
jurisdiction over Petitioners’ claims pursuant to Article
33 of the Montreal Convention. The United States
District Court for the Northern District of California
and the Ninth Circuit Court of Appeals did not address
this additional basis for dismissal because both courts
found the Petitioners’ claim to be time-barred by
Articles 29 and 35(1) of the Montreal Convention.
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TREATY PROVISIONS INVOLVED
KLM is submitting herewith an Appendix
containing full and complete copies of the Convention
for the Unification of Certain Rules for International
Carriage by Air, May 28, 1999 (entered into force on
November 4, 2003), reprinted in S. Treaty Doc. No. 10645, 1999 WL 33292734, commonly and hereinafter
referred to as the “Montreal Convention,” and its
predecessor, the Convention for the Unification of
Certain Rules Relating to International Transportation
by Air, October 12, 1929, 49 Stat. 3000, T.S. No. 876,
137 L.N.T.S. 11 (1934), reprinted in note following 49
U.S.C. § 40105 (1997), commonly and hereinafter
referred to as the “Warsaw Convention,” for review by
the Court. KLM submits that the treaty provisions
which are most relevant to the determination of the
Petition are Articles 29, 33(1) and (2), and 35(1) of the
Montreal Convention, which are reproduced below in
full:
Article 29 of the Montreal Convention provides:
In the carriage of passengers, baggage and
cargo, any action for damages, however founded,
whether under this Convention or in contract or
in tort or otherwise, can only be brought subject
to the conditions and such limits of liability as
are set out in this Convention[.]
Montreal Convention, Art. 29.
Articles 33(1) and (2) of the Montreal Convention
provide:
1. An action for damages must be brought, at
the option of the plaintiff, in the territory of one
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of the States Parties, either before the court of
the domicile of the carrier or of its principal
place of business, or where it has a place of
business through which the contract has been
made or before the court at the place of
destination.
2. In respect of damage resulting from the
death or injury of a passenger, an action may be
brought before one of the courts mentioned in
paragraph 1 of this Article, or in the territory of
a State Party in which at the time of the
accident the passenger has his or her principal
and permanent residence. . . .
Montreal Convention, Art. 33(1) and (2).
Article 35(1) of the Montreal Convention provides as
follows:
1. The right to damages shall be extinguished if
an action is not brought within a period of two
years, reckoned from the date of arrival at the
destination, or from the date on which the
aircraft ought to have arrived, or from the date
on which the carriage stopped.
Montreal Convention, Art. 35(1).
SUPPLEMENTAL STATEMENT OF THE CASE
For the purposes of this appeal, only, KLM does not
contest the Petitioners’ description regarding how the
incident that gave rise to their claims occurred.
However, KLM presents this Supplemental
Statement of the Case pursuant to Supreme Court Rule
15.2 to correct and supplement certain misstatements
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of fact contained in the Petition. Petitioners claim that
KLM advised Johanna von Schoenebeck to withdraw
her action in South Africa and institute proceedings in
the United States. In making this claim, Petitioners
provide a partial quote from the record in the South
African proceedings and omit a large amount of
significant and relevant information concerning the
procedural history of the South African proceedings
which puts the statement in context. The facts of the
South African litigation, with citations to the record
below, which are absent from the Petition, are as
follows:
Johanna von Schoenebeck filed suit in South Africa
on August 4, 2010, for injuries allegedly sustained on
KLM Flight KL 605 on August 26, 2008. See KLM’s
Supplemental Excerpts of Record filed with the Ninth
Circuit Court of Appeals (hereinafter “S.E.R.”), p. 6., ll.
4 – 9; pp. 12-18. Andre von Schoenebeck was not a
party to this lawsuit. Id. Johanna von Schoenebeck
alleged in her Summons and Particulars of Claim
(Complaint) filed in the South African court that her
principal and permanent residence at the time of the
incident was South Africa. See S.E.R., p. 6, ll. 10-12;
p. 14, ¶¶ 1.1-1.2.
Trial was originally set in the South African
proceedings for November 25, 2011. See S.E.R., p. 7, ll.
2-5; pp. 20-21. Johanna von Schoenebeck failed to
comply with the discovery requirements of the South
African court by providing a signed discovery affidavit
describing the incident or any medical reports to
substantiate her alleged damages. See S.E.R., p. 6, l.
27 – p. 7, l. 1.
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Apparently due to her failure to cooperate with her
attorneys in providing the documentation required by
the rules of the South African court, three sets of South
African attorneys hired by Johanna von Schoenebeck
have withdrawn from representing her. See S.E.R.,
p. 7, ll. 6-17; p. 8, ll. 15-19; p. 10, ll. 12-18. Johanna
von Schoenebeck’s first set of attorneys withdrew in
June 2011. See S.E.R., p. 7, ll. 11-13.
Several months later, approximately one month
prior to the initial trial date, on September 22, 2011,
Johanna von Schoenebeck’s second set of attorneys sent
a letter to KLM’s South African attorneys advising that
Ms. von Schoenebeck would not be prepared to present
her case at trial on November 25, 2011. See S.E.R.,
p. 7, ll. 18-26; p. 26-29. Johanna von Schoenebeck’s
second set of attorneys also advised that Ms. von
Schoenebeck was living in Germany and that her
medical experts were in Germany. Id.
In South Africa, the general rule is that peregrini
(foreign residents) are obliged to provide security for
the costs of the litigation in which they are engaged, if
they have brought a claim against an incola (a resident
of South Africa). See S.E.R., p. 4, ll. 4-7.
On September 26, 2011, KLM’s South African
attorneys wrote to Johanna von Schoenebeck’s
attorneys and advised that KLM would be seeking for
Ms. von Schoenebeck to provide security for the costs of
litigation, in accordance with the procedural rules in
South Africa. See S.E.R., p. 7, l. 27 – p. 8, l. 14; see also
S.E.R., pp. 30-33.
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On September 30, 2011, Johanna von Schoenebeck’s
second set of attorneys withdrew from representing
her. See S.E.R., p. 8, ll. 15-16.
On November 15, 2011, a third attorney for
Johanna von Schoenebeck advised counsel for KLM
that he was now representing Ms. von Schoenebeck.
See S.E.R., p. 8, ll. 17-19. He requested a trial
continuance, to which KLM agreed. See S.E.R., p. 8, ll.
17-22.
In response to KLM’s letter stating that it intended
to require Johanna von Schoenebeck to provide security
in connection with the South African litigation, Andre
von Schoenebeck wrote to the Acting Director General
for Civil Aviation of South Africa’s ministry of
Infrastructure and the Environment, requesting her to
use her influence to persuade KLM to transfer the
South African litigation to California. See S.E.R., p. 8,
l. 27 – p. 9, l. 7; pp. 37-38.
When the Acting Director declined to attempt to
influence KLM to transfer the action to California,
Johanna von Schoenebeck instructed her attorney to
file an Application to Court seeking a transfer of the
action from South Africa to the United States. See
S.E.R., p. 8, l. 27 – p. 9, l. 16; pp. 37-42. On January 2,
2012, KLM’s South African attorneys received a letter
from Johanna von Schoenebeck’s attorneys stating that
Ms. von Schoenebeck wished to transfer the South
African litigation to the United States. Id.
On January 25, 2012, KLM’s South African
attorneys responded that KLM would not consent to
the transfer, as the forum of South Africa had been
selected, and litigation had commenced in South Africa,
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resulting in defense costs to KLM. See S.E.R., p. 9, ll.
17-23; see also p. 36. KLM advised that if Ms. von
Schoenebeck wished, she could discontinue the action
against KLM in South Africa and tender KLM’s costs
associated with defending the South African action. Id.
On March 6, 2012, following repeated requests by
KLM’s South African attorneys for Johanna von
Schoenebeck to furnish medical reports substantiating
her claim that she sustained serious personal injuries,
and following Ms. von Schoenebeck’s threat to
discontinue the South African proceedings in favor of
filing suit in the United States, KLM’s South African
attorneys applied to the South African court to require
Ms. von Schoenebeck to furnish a bond for KLM’s costs.
See S.E.R., p. 9, l. 24 – p. 10, l. 6. In support of this
application, KLM’s South African attorneys stated that
Ms. von Schoenebeck should not be allowed to maintain
suit against KLM in two jurisdictions, and that if she
wished to attempt to bring suit against KLM in the
United States, the South African litigation must be
dismissed. KLM’s attorneys also stated that if Ms. von
Schoenebeck wished to continue to maintain suit
against KLM in South Africa, she must furnish the
requisite bond as a peregrini. Id.
On March 26, 2012, Ms. von Schoenebeck filed an
application to “transfer” the South African lawsuit to
the United States. See S.E.R., p. 10, ll. 7-9. In
opposition to the application, KLM argued that the
laws of South Africa did not provide a method by which
the South African court could “transfer” the South
African litigation to the United States. The record,
taken as a whole, establishes that KLM’s position in
the South African litigation with respect to Ms. von
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Schoenebeck’s application to transfer her South African
lawsuit to the United States was that if Ms. von
Schoenebeck did not intend to prosecute her claim in
South Africa, she should withdraw her action in South
Africa. See S.E.R., p. 60, ¶ 13.3. The court in South
Africa did not transfer Ms. von Schoenebeck’s action to
the United States. See S.E.R. p. 11, ¶ 27.
Johanna von Schoenebeck’s third attorney withdrew
on April 10, 2013, and after briefly reinstating himself,
withdrew again on April 19, 2013. See S.E.R., p. 10, ll.
12-17.
In June 2012, the South African court granted
KLM’s Application for a Security for Costs Order. See
S.E.R., p. 10, ll. 19-27.
Ms. von Schoenebeck then was represented by a
fourth set of attorneys in South Africa. See S.E.R.,
p. 10, l. 18.
While Ms. von Schoenebeck’s action in South Africa
remained pending, she and her husband, Andre von
Schoenebeck, filed an action against KLM in the
United States District Court for the Northern District
of California based on the same claim made in Ms. von
Schoenebeck’s South African action.
Contrary to the Petitioners’ statements in their
Petition, KLM has never urged the von Schoenebecks
to file suit in the United States. KLM has simply
argued to the South African court that an action cannot
be “transferred” by the courts of South Africa to the
courts of the United States and that Johanna von
Schoenebeck cannot maintain suit in both jurisdictions
simultaneously. See S.E.R., pp. 59-60, ¶ 13.2-13.3.
KLM’s attorneys made no statements in connection
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with the South African proceedings regarding whether
a United States court would have jurisdiction over
Johanna von Schoenebeck’s claims or whether her
claims would be time-barred if the claims were re-filed
in the United States, nor did KLM agree to waive the
limitations period contained in Article 35 of the
Montreal Convention with respect to the contemplated
second action which was to be filed in the United
States. See S.E.R., p. 10, ¶ 21. Ms. von Schoenebeck’s
lawsuit in South Africa remains pending, and she is
free to revive it.
Petitioners filed their action in the United States
District Court for the Northern District of California on
October 25, 2013, over five years after the incident
giving rise to Johanna von Schoenebeck’s claims.
Andre von Schoenebeck was named as a party to this
action, although he was not a party to the South
African litigation.
KLM timely moved to dismiss the Petitioners’
complaint, on three grounds: (1) the United States was
not a proper jurisdiction for their claims under Article
33 of the Montreal Convention; (2) the claims were
time barred under Article 35 of the Montreal
Convention; and (3) pursuant to the doctrines of lis
pendens and judicial abstention, the matter should be
dismissed.
In an attempt to keep their action in the United
States, Petitioners have misrepresented the facts to
this Court and to the courts below and have incorrectly
stated that KLM told them to dismiss their action in
South Africa and file a “fresh” action in the U.S.
Petitioners argue that this is a “tactical weapon” used
by air carriers to avoid paying compensation to
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passengers.
As set forth above, the record
demonstrates the falsity of Petitioners’ claims.
On May 8, 2014, District Court Judge Susan Illston
of the United States District Court for the Northern
District of California dismissed the Petitioners’
Complaint, holding that their claims were time-barred
under Article 35 of the Montreal Convention and not
reaching the other issues raised by KLM.
Petitioners have vigorously fought to keep this
action in the United States, and have appealed Judge
Illston’s ruling to the Ninth Circuit Court of Appeals.
The Ninth Circuit Court of Appeals panel assigned to
the case, consisting of Circuit Judges Kim McClane
Wardlaw, Richard Paez, and Carlos Bea, issued an
opinion on August 10, 2016. The majority, consisting
of Judges Wardlaw and Paez, affirmed Judge Illston’s
decision. Judge Bea authored a dissent.
Petitioners now seek to have the Supreme Court
overturn the decisions of the Ninth Circuit and Judge
Illston.
SUMMARY OF ARGUMENT
This appeal involves a claim for personal injuries
allegedly sustained by Johanna von Schoenebeck while
traveling as a passenger on board KLM Flight KL 605
on August 26, 2008. It is not disputed that Petitioners’
claims are exclusively governed by a treaty of the
United States, the Montreal Convention. Article 35(1)
of the Montreal Convention contains a statute of repose
applicable to all actions governed by the Convention,
which provides that a passenger’s “right to damages
shall be extinguished if an action is not brought within
a period of two years, reckoned from the date of arrival
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at the destination, or from the date on which the
aircraft ought to have arrived, or from the date on
which the carriage stopped.” See Montreal Convention,
Art. 35(1).
The Petitioners filed suit in the United States
District Court for the Northern District of California on
October 25, 2013, over five years after the incident
giving rise to their claims.
This claim is
unquestionably time-barred under Article 35(1) of the
Montreal Convention. The case was dismissed by
Judge Susan Illston of the United States District Court
for the Northern District of California. The Ninth
Circuit Court of Appeals correctly affirmed the District
Court decision, holding that the plain language of
Articles 35(1) and 29, read together, makes clear that
the Petitioners’ claim is time-barred.
Notwithstanding this, Petitioners continue to argue
on appeal to this Court that the statute of repose
contained in Article 35(1) was satisfied with respect to
the litigation initiated in 2013 in the United States by
the lawsuit which Johanna von Schoenebeck filed in
the courts of South Africa in 2010. Precedent from the
Ninth and Second Circuit Courts of Appeals confirms
that Petitioners’ argument is wrong. The Ninth and
Second Circuits agree that when analyzing whether
Article 35 appears to bar a claim, the “particular” case
that is at issue must be considered, and not any other
case filed in another jurisdiction.
The requirement that limitations periods be waived
by defendants seeking a forum non conveniens transfer
further bolsters KLM’s position that the limitations
period contained in Article 35 cannot be tolled or
extended in one jurisdiction simply by the filing of a
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lawsuit in another jurisdiction. Article 35 is a statute
of repose which may not be tolled or extended in any
way. There is simply no support for the Petitioners’
interpretation of Article 35(1) in United States legal
precedent, and the Petitioners have not cited any
precedent in support of their interpretation from any
other jurisdictions.
Despite Petitioners’ attempt to cast their
interpretation of Article 35 as one of world-wide
significance that impacts billions of travelers, in the
eighty-two years that the Warsaw Convention (the
predecessor to the Montreal Convention) and Montreal
Conventions have been in effect in the U.S., this issue
has not been raised. This alone demonstrates that the
issue has not been a common or recurrent source of
problems for air travelers or an issue that will impact
billions of travelers world-wide.
In addition, Petitioners’ claim that the Ninth
Circuit’s ruling would lead to the filing of multiple
lawsuits in multiple jurisdictions by passengers injured
on board international flights is spurious. The clear
and unambiguous language of Article 33 of the
Montreal Convention requires passengers to pick one
jurisdiction in which to pursue a claim for personal
injuries sustained in the course of international
carriage.
For all of the foregoing reasons, and as explained
further below, KLM respectfully submits that the
Petition should be denied.
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REASONS FOR DENYING THE PETITION
I. THE PETITION FOR WRIT OF CERTIORARI
SHOULD BE DENIED BECAUSE THE NINTH
CIRCUIT CORRECTLY HELD THAT THE
PETITIONERS’ CLAIM IS TIME-BARRED
Petitioners’ lawsuit was filed in the United States
District Court over five years after the incident giving
rise to their claims. As a result, pursuant to the plain
language of Article 35(1) of the Montreal Convention,
this action is unquestionably time-barred.
A. The Plain Language of the Montreal
Convention Bars Any Action Not Brought
within the Requisite Two Year Period
The Petitioners’ sole argument on appeal is that,
because Johanna von Schoenebeck’s South African
lawsuit was timely filed, both Andre and Johanna von
Schoenebeck have satisfied the requirements of Article
35 with respect to the second lawsuit against KLM
filed in the United States. This argument is entirely
unfounded based upon the plain language of the
Montreal Convention.
Petitioners argue that because Article 35 states that
a passenger’s right to damages will be extinguished if
“an action” is not filed within two years, the filing of
“an action” somewhere in the world has the effect of
extending the statute of repose everywhere else in the
world. This reading is incorrect. This interpretation of
Article 35 distorts the plain meaning of the provision
and does not account for language in the other articles
of the Montreal Convention, which makes clear that a
passenger may only bring one action against a carrier
for a claim governed by the Montreal Convention. The
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Ninth Circuit majority opinion correctly analyzed
Article 35 and 29 of the Montreal Convention together
and held that the timely filing of an action in South
Africa did not satisfy the requirements of Article 35(1)
with respect to the litigation filed in the United States
years later by Petitioners.
Article 35 states that “an action” must be brought
within two years. The focus is on the action that is
being considered, not on any other action filed
somewhere else in the world. The language does not
state that a passenger’s right to damages will be
extinguished if “an action” is not filed anywhere in the
world within two years. The language does not state
that the right to damages will be extinguished if “any
action” is not filed within two years. Rather, the
language of Article 35 clearly states that the proper
determination is whether “an action” has been brought
within two years. In this case, the action being
considered, the proceedings brought by the Petitioners
in the United States District Court for the Northern
District of California, was not timely filed and is
therefore barred by the plain language of Article 35.
Articles 29 and 33 of the Montreal Convention
confirm that the Ninth Circuit majority opinion’s
interpretation of Article 35 is correct. Article 29 of the
Convention provides that any action which is governed
by the Montreal Convention can only be brought
subject to all of the conditions and limitations of
liability set forth in the Convention itself.
Article 29 of the Montreal Convention provides:
In the carriage of passengers, baggage and
cargo, any action for damages, however founded,
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whether under this Convention or in contract or
in tort or otherwise, can only be brought subject
to the conditions and such limits of liability as
are set out in this Convention[.]
Montreal Convention, Art. 29 (emphasis added).
Therefore, pursuant to the plain language of Article
29 of the Montreal Convention, the Petitioners’ action
is subject not only to the requirements of Article 35,
but all other requirements set forth in the Convention.
Although the Ninth Circuit majority opinion read
Article 35(1) and Article 29 together to conclude that
the Petitioners’ second-filed action in the United States
was time-barred, Judge Bea’s dissent to the Ninth
Circuit majority opinion does not discuss Article 29 at
all. Judge Bea merely concludes that because Article
35 refers to “an action,” the filing of “an action” in
South Africa satisfies Article 35. However, reading
Article 35 and Article 29 together, as the Ninth Circuit
majority did, it is clear that the statute of repose
contained in Article 35 applies to all actions brought
under the Montreal Convention, and that the focus of
the term “an action” in Article 35 is on the particular
action being considered.
Article 33 of the Montreal Convention further
bolsters this interpretation of Article 35 and makes
clear that a passenger may bring suit in only one
jurisdiction – rendering Petitioners’ argument that the
Ninth Circuit majority opinion will result in the filing
of multiple lawsuits in multiple jurisdictions around
the world by injured passengers moot. Article 33 of the
Montreal Convention provides:
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1. An action for damages must be brought, at
the option of the plaintiff, in the territory of one
of the States Parties, either before the court of
the domicile of the carrier or of its principal
place of business, or where it has a place of
business through which the contract has been
made or before the court at the place of
destination.
2. In respect of damage resulting from the
death or injury of a passenger, an action may be
brought before one of the courts mentioned in
paragraph 1 of this Article, or in the territory of
a State Party in which at the time of the
accident the passenger has his or her principal
and permanent residence. . . .
Montreal Convention, Art. 33 (emphasis added).
The Montreal Convention clearly states that an
action may be brought in only one of the enumerated
potential jurisdictions. The Petitioners were obligated
to elect one forum for their litigation. If the drafters of
the Convention intended that the same case could be
brought in one jurisdiction and then another later, or
in all potential jurisdictions at the same time, they
would have so written. Instead, the plain language of
the Montreal Convention states that an action may be
brought in one of the States Parties. Montreal
Convention, Art. 33. This illustrates that Petitioners’
argument that the Ninth Circuit decision will result in
the filing of multiple protective lawsuits by injured
passengers in each of the five fora enumerated in
Article 33 is entirely spurious. Article 33 of the
Montreal Convention expressly prohibits such tactics.
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Based upon the plain text of the Montreal
Convention, KLM respectfully submits that Article 35
of the Montreal Convention bars this action.
B. All Precedent Interpreting the Montreal
Convention Confirms That Any Action for
Personal Injuries Not Brought within the
Requisite Two Year Period Is Time-Barred
In Narayanan v. British Airways, 747 F.3d 1125,
1132 (9th Cir. 2014), the Ninth Circuit upheld the
District Court’s dismissal of a wrongful death case
based upon the airline’s alleged failure to provide
oxygen to a disabled passenger on the grounds that the
action was time-barred pursuant to Article 35 of the
Montreal Convention. In so holding, the Ninth Circuit
read the language of Articles 29 and 35 of the
Convention together to reach the conclusion that the
statute of repose is triggered when the passenger
arrives at his or her final destination, just as the Ninth
Circuit majority opinion did in the instant case. Id. at
1128 (“Taken together, Articles 29 and 35(1) require
that a claim for damages under the Convention must
be filed within two years of the date upon which the
aircraft arrived, or ought to have arrived, at its
destination.”). In Narayanan, the Ninth Circuit went
on to hold that “any action seeking damages—
regardless of when the cause of action accrued—is
subject to, inter alia, the requirements of Article 35.”
Id. at 1129 (emphasis in original).
The Narayanan Court also quoted Fishman by
Fishman v. Delta Air Lines, Inc., 132 F.3d 138 (2d Cir.
1998) (decided under the Warsaw Convention), in
which the Second Circuit stated that the forum court
may make a “determination of whether the plaintiff
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had taken the necessary measures within the two-year
period to invoke that particular court’s jurisdiction
over the action.” Id. at 144 (emphasis added).
The Ninth Circuit majority in this case relied
heavily on Narayanan in reaching its decision that the
Petitioners’ claims were time-barred, holding that
reading Articles 29 and 35 together compels this
interpretation of Article 35. Just as the Ninth Circuit
Court of Appeals did in Narayanan, and the Ninth
Circuit majority did below, this Court should read the
language of Articles 29, 33 and 35 together. When read
in this context, it is clear that Article 35 does not allow
a passenger to extend the two year statute of repose by
filing one action in a competent jurisdiction and then
filing another action in another jurisdiction five years
after the incident giving rise to the claim.
The language of the Convention must be interpreted
to give effect to the intention of the drafters and the
signatories to the Convention. The Petitioners would
twist the language of Article 35 to imply that
passengers can bring multiple suits in multiple
jurisdictions against an air carrier where the clear
language of Articles 29, 33, and 35 states that they
cannot.
The above precedent from the Ninth Circuit and the
Second Circuit makes it crystal clear that any action
filed by the Petitioners in the United States is subject
to the requirements of Article 35. Under Article 35, the
relevant determination is not whether the Petitioners
timely filed suit in South Africa. The relevant
determination is whether the Petitioners “[took] the
necessary measures within the two-year period” to
invoke “the particular court’s jurisdiction over the
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action” – meaning the jurisdiction of the United States
District Court for the Northern District of California.
It is undisputed that the Petitioners failed to do this
and, accordingly, the decisions of the Ninth Circuit
Court of Appeals and the United States District Court
for the Northern District of California should be
upheld.
C. Article 35 Is a Statute of Repose and
Cannot Be Circumvented Here, as the
Petitioners Urge
Article 35 is a statute of repose. Narayanan, 747
F.3d at 1132; Dickson v. Am. Airlines, Inc., 685
F. Supp. 2d 623, 625 (N.D. Tex. 2010). The Petitioners
agree that Article 35 is a statute of repose, not a
statute of limitations, and that Article 35 is not subject
to tolling. See E.R., p. 60, l. 14 – p. 61, l. 2. Despite
this, Petitioners argue that the statute of repose
contained in Article 35 has somehow been satisfied by
the filing of Johanna von Schoenebeck’s lawsuit in
South Africa. The Petitioners argue that this act has
the effect of preserving their right to damages in any
jurisdiction where they are permitted to file suit
pursuant to Article 33 of the Montreal Convention, for
all time. The Petitioners clearly do not understand the
purpose, function or application of a statute of repose.
It is precisely because Article 35 is a statute of repose
that it operates as a stricter bar, and the limitations
period cannot be extended in any way.
The Ninth Circuit has stated that:
[Statutes of limitations] preclud[e] the plaintiff
from proceeding, . . . the right (moral or legal)
goes on, but the plaintiff simply cannot go to
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court in order to enforce it . . . A statute of
repose, however, has a more substantive effect
because it can bar a suit even before the cause of
action could have accrued, or, for that matter,
retroactively after the cause of action has
accrued. In proper circumstances, it can be said
to destroy the right itself. It is not concerned
with the plaintiff’s diligence; it is concerned with
the defendant’s peace.
Underwood Cotton Co., Inc. v. Hyundai, 288 F.3d 405,
408-409 (9th Cir. 2002) (internal citations omitted).
As the Fourth Circuit explained:
A statute of limitations is a procedural device
that operates as a defense to limit the remedy
available from an existing cause of action. A
statute of repose creates a substantive right in
those protected to be free from liability after a
legislatively-determined period of time.
First United Methodist Church of Hyattsville v. United
States Gypsum Co., 882 F.2d 862, 865-66 (4th Cir.
1989) (citations omitted).
“Perhaps the most
distinguishing characteristic of a statute of repose is
that it establishes ‘an outer date for bringing an action’
instead of a variable period of time during which a
plaintiff must assert her claim.” Id.
The two-year limitation period set forth under
Article 35(1) of the Montreal Convention is not subject
to equitable tolling or any other form of extension.
Narayanan, 747 F.3d at 1132. Failure to comply with
the two-year limitation period of Article 35 is an
absolute bar to bringing suit. Id., quoting Kahn v.
Trans World Airlines, Inc., 82 A.D.2d 696, 443 N.Y.S.2d
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79, 87 (App.Div.1981) (decided under the Warsaw
Convention) (“[t]he two-year time limitation specified
in article 29 was intended to be absolute—barring any
action which had not been commenced within the twoyear period.”); see also Dickson v. Am. Airlines, Inc.,
685 F. Supp.2d 623, 627 (N.D. Tex. 2010) (“The
language of the Montreal Convention could not make
any plainer that one of the conditions for the existence
of an action under the Convention for damages is that
it be brought within a period of two years”); Bapes v.
Trans World Airlines, Inc., 209 F. Supp. 380, 381 (N.D.
Ill. 1962) (“The limitations provisions set forth in
Article 29 of the Warsaw Convention operate to
extinguish any cause of action for damages arising
under the said Convention which is not filed within the
period specified”).
Resolution Trust Corp. v. Olson, 768 F. Supp. 283
(D. Ariz. 1991) illustrates the difference between a
statute of limitations and a statute of repose. In that
case, the plaintiff corporation timely filed a complaint
seeking a deficiency judgment against guarantors.
Subsequently, it amended its complaint to recover on a
contract, without mentioning the deficiency. It later
filed a second amended complaint, reinstating the
deficiency language from the original complaint.
Between the time the original complaint and the
second amended complaint were filed, the time
limitation for filing under the applicable statute of
repose expired. Id. at 284. The statute of repose
stated: “If no action is maintained for a deficiency
judgment within the time period prescribed. . . no right
to recover a deficiency in any action shall exist.” Id.
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Granting the defendant’s motion for summary
judgment, the District Court held that the deficiency
action claimed in the second amended complaint was
not timely filed and was therefore forever time-barred
by the applicable statute of repose. It was no excuse
that plaintiff’s original complaint was timely filed. It
did not matter that plaintiff had filed an action within
the time period. Plaintiff had not filed the operative
amended complaint within the prescribed time period.
The District Court reasoned that “a statute of
limitations is procedural in nature while a statute of
repose is substantive in that it defines a right rather
than merely limits its enforcement.” Because it was a
statute of repose, no procedural device, such as
“relation back,” could be utilized. Plaintiff’s untimely
amended complaint was absolutely time-barred. Id. at
283-284.
All of the foregoing authority illustrates why the
statute of repose contained in Article 35 of the
Montreal Convention cannot be tolled or extended in
any way by the filing of Johanna von Schoenebeck’s
South African action.
D. The Requirement that Defendants Waive
Statute of Limitations Defenses in
Connection with Forum Non Conveniens
Transfers Further Illustrates that the
Petitioners’ Arguments Are without
Support in the Law
Further bolstering KLM’s position, in the context of
forum non conveniens transfers, the United States
Supreme Court has held that it is an abuse of
discretion for a court to dismiss a plaintiff’s case based
upon the application of the forum non conveniens
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doctrine where there is no adequate alternate forum for
the plaintiff to bring suit. Piper Aircraft Co. v. Reyno,
454 U.S. 235, 254 (1981). The Circuit Courts have
specifically held that where the applicable statute of
limitations in the alternate jurisdiction would apply to
bar the plaintiff’s claim there, the defendant(s) must
agree to waive the application of the statute of
limitations as a mandatory prerequisite to the transfer.
Carijano v. Occidental Petroleum Corp., 643 F.3d 1216,
1234 (9th Cir. 2011); Chang v. Baxter Healthcare Corp.,
599 F.3d 728, 736 (7th Cir. 2010).
The Petitioners argue that filing an action in one
jurisdiction (South Africa) has the effect of extending
the applicable limitations period to another action filed
anywhere else in the world. If the Petitioners’
contention were correct, United States courts would
have no reason to require defendants seeking a forum
non conveniens dismissal to waive the statute of
limitations defense as a prerequisite to transfer.
Applying the reasoning of the courts addressing forum
non conveniens transfers to the present case, the filing
of an action in South Africa would have no effect on the
running of the applicable statute of repose in the
United States.
In their Petition, Petitioners rely on In Re Air Crash
off Long Island, N.Y. on July 17, 1996, 65 F.Supp.2d
207, (S.D.N.Y. 1999) in support of their argument that
the filing of an action in South Africa satisfied the
requirements of Article 35 with respect to their second
suit filed in the United States. In Re Air Crash off
Long Island, N.Y., notably, is a forum non conveniens
case. The Petitioners did not cite this case in their
briefing before the District Court, nor did they cite it in
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connection with their briefing submitted to the Ninth
Circuit Court of Appeals. This case was cited for the
first time in connection with this dispute by Judge Bea
in his dissent to the Ninth Circuit majority opinion.
Judge Bea noted, in his dissent, that In Re Air Crash
off Long Island, N.Y. was the sole decision he relied
upon in reaching his conclusion that the Petitioners’
claim was not time-barred. However, the portion of the
District Court opinion cited by Judge Bea and now, the
Petitioners, was made in the context of a forum non
conveniens motion where the defendants had agreed to
waive any periods of limitation. The decision involved
the defendants’ motion for a forum non conveniens
dismissal of the case in favor of the alternative
jurisdiction of France. In the relevant portion of the
opinion, District Judge Robert W. Sweet of the United
States District Court for the Southern District of New
York considered whether France presented an
adequate alternative forum to the United States. He
concluded that it did. Id. at 215. In so holding, Judge
Sweet addressed the plaintiffs’ argument that the
defendants had failed to establish that a French court
would accept jurisdiction over the cases in light of the
fact that the two-year statute of repose contained in
Article 29 of the Warsaw Convention had elapsed. In
this portion of the opinion, Judge Sweet held that the
defendants had satisfied their burden of establishing
that a French Court would accept jurisdiction over the
case in light of the defendants’ agreement to waive the
defense of the Article 29 statute of repose by
submitting the declaration of a French jurist on the
topic. In dicta, Judge Sweet stated that the plaintiffs
in that action had “satisfied the Article 29 statute of
limitations by timely filing their claims in the United
States.” This statement, made in the context of a
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forum non conveniens motion, is not persuasive or
precedential here. As Judge Sweet pointed out in the
opinion, the relevant inquiry to the forum non
conveniens motion was whether a French court (and
not a United States court) would accept jurisdiction
over the case in light of the potential bar under Article
29 of the Convention. (“Second, the decision would be
for a French court to make, and any decisions of United
States courts on the issue would not be binding.”). Id.
Judge Sweet’s views on whether the limitations period
contained in Article 29 was satisfied is irrelevant to
what a French court would decide on the topic and,
therefore, Judge Sweet’s conclusions beyond this issue
are pure dicta. As Judge Sweet himself stated in
connection with this very issue: “consideration of this
issue [is] largely academic.” Id. at 215.
There is simply no basis in United States law for
the Petitioners’ claim that their first-filed lawsuit in
South Africa had the effect of extending the limitations
period contained in Article 35 with respect to their
second-filed lawsuit in the United States. Prior to
Petitioners, no litigant had ever made this spurious
argument in connection with any published opinion.
Accordingly, the Petitioners’ claims against KLM are
time-barred pursuant to the plain language of Article
35 of the Montreal Convention. The decisions of the
Ninth Circuit Court of Appeals and the United States
District Court for the Northern District of California
must be upheld.
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E. The Petitioners’ Arguments Fail as to
Andre von Schoenebeck Because Andre
von Schoenebeck Never Timely Filed Suit
in South Africa
Andre von Schoenebeck was not a party to the
action filed by Johanna von Schoenebeck in South
Africa. See S.E.R., p. 6., ll. 4 – 9; pp. 12-18. Therefore,
even utilizing the von Schoenebecks’ own (incorrect)
reasoning, Andre von Schoenebeck’s claims are not
timely.
II. CONTRARY TO PETITIONERS’ ARGUMENTS,
THE PETITION DOES NOT RAISE A
CRITICAL QUESTION OF WORLD-WIDE
SIGNIFICANCE TO BILLIONS OF
PASSENGERS AND THE NINTH CIRCUIT’S
DECISION WILL NOT TRIGGER A FLOOD OF
DUPLICATIVE SUITS
Petitioners argue that because Johanna von
Schoenebeck timely filed suit in South Africa, both
Johanna and Andre von Schoenebeck are exempt from
any time limitations and may continue to file
additional lawsuits against KLM in any jurisdiction
permitted under Article 33 of the Convention. The
argument that filing a lawsuit in one jurisdiction
means that passengers may continue to file lawsuit
after lawsuit, in jurisdiction after jurisdiction, without
any constraint on time, is preposterous. Petitioners
cannot point to one case that allows for such tactics
under any statute of repose, let alone under the
Montreal Convention. Thus, contrary to Petitioners’
claims, the petition does not raise a critical question of
“world-wide significance” affecting billions of members
of the traveling public.
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Both the Montreal Convention, and its predecessor,
the Warsaw Convention, contain specific provisions
making it clear when and where a passenger must
bring an action for bodily injuries sustained in the
course of international carriage. Article 35 of the
Montreal Convention is virtually identical to Article 29
of the Warsaw Convention. The Warsaw Convention
entered into force in the United States in 1934. The
Montreal Convention, which was drafted in 1999 to
revise and replace the Warsaw Convention, made no
substantive changes to Article 29 of the Warsaw
Convention, which became Article 35 of the Montreal
Convention. The Montreal Convention was ratified by
the United States in 2003. Therefore, from 1934, to the
present, there have been no reported decisions directly
addressing the question presented by Petitioners. If
this were truly a critical question of significance to
“billions of passengers,” it would have been expected to
have been raised before in a judicial decision or
clarified when the Montreal Convention was drafted to
replace the Warsaw Convention. However, in the
eighty-two years that the Montreal Convention and the
Warsaw Convention have been in effect, there are no
reported cases of any other passenger or person having
the unique interpretation of Article 35 (or the former
Article 29) as the Petitioners here.
Furthermore, contrary to Petitioners’ assertions, the
Ninth Circuit’s decision will not result in a flood of
duplicative lawsuits. Instead, it is the Petitioners’
interpretation of Article 35 that would lead to
duplicative suits. Petitioners’ interpretation would
lead to forum shopping among the jurisdictions
permitted in Article 33, as this interpretation would
allow passengers to move to another jurisdiction at any
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time after an initial action was brought, if a passenger
is not satisfied with the handling of his or her claim in
the jurisdiction where he or she chose to commence
suit. This is precisely what has happened in this
action. After Johanna von Schoenebeck chose South
Africa as the place to bring her suit, she became
dissatisfied with the South African proceedings and
wanted to start over again in the United States. No
reasonable interpretation of the Montreal Convention
or Warsaw Convention could lead to the conclusion that
the drafters of the Conventions intended to allow forum
shopping by passengers that could go on for an
indefinite number of years provided the first suit was
timely filed.
CONCLUSION
For all of the foregoing reasons, KLM respectfully
requests that the Court deny the Petitioners’ Petition
for Writ of Certiorari.
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Ivy L. Nowinski
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APPENDIX 1
Main Instruments and Intercarrier Agreements
MONTREAL CONVENTION, 1999
(opened for signature on 28 May 1999)
CONVENTION
FOR THE UNIFICATION OF CERTAIN RULES
FOR INTERNATIONAL CARRIAGE BY AIR
THE STATES PARTIES TO THIS CONVENTION
RECOGNIZING the significant contribution of the
Convention for the Unification of Certain Rules
Relating to International Carriage by Air signed in
Warsaw on 12 October 1929, hereinafter referred to as
the “Warsaw Convention”, and other related
instruments to the harmonization of private
international air law;
RECOGNIZING the need to modernize and consolidate
the Warsaw Convention and related instruments;
RECOGNIZING the importance of ensuring protection
of the interests of consumers in international carriage
by air and the need for equitable compensation based
on the principle of restitution;
REAFFIRMING the desirability of an orderly
development of international air transport operations
and the smooth flow of passengers, baggage and cargo
in accordance with the principles and objectives of the
Convention on International Civil Aviation, done at
Chicago on 7 December 1944;
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CONVINCED that collective State action for further
harmonization and codification of certain rules
governing international carriage by air through a new
Convention is the most adequate means of achieving an
equitable balance of interests;
HAVE AGREED AS FOLLOWS:
CHAPTER I
General Provisions
Article 1 — Scope of Application
1. This Convention applies to all international carriage
of persons, baggage or cargo performed by aircraft for
reward. It applies equally to gratuitous carriage by
aircraft performed by an air transport undertaking.
2. For the purposes of this Convention, the expression
international carriage means any carriage in which,
according to the agreement between the parties, the
place of departure and the place of destination,
whether or not there be a break in the carriage or a
transhipment, are situated either within the territories
of two States Parties, or within the territory of a single
State Party if there is an agreed stopping place within
the territory of another State, even if that State is not
a State Party. Carriage between two points within the
territory of a single State Party without an agreed
stopping place within the territory of another State is
not international carriage for the purposes of this
Convention.
3. Carriage to be performed by several successive
carriers is deemed, for the purposes of this Convention,
to be one undivided carriage if it has been regarded by

App. 3
the parties as a single operation, whether it had been
agreed upon under the form of a single contract or of a
series of contracts, and it does not lose its international
character merely because one contract or a series of
contracts is to be performed entirely within the
territory of the same State.
4. This Convention applies also to carriage as set out in
Chapter V, subject to the terms contained therein.
Article 2
Carriage Performed by State and Carriage of
Postal Items
1. This Convention applies to carriage performed by
the State or by legally constituted public bodies
provided it falls within the conditions laid down in
Article 1.
2. In the carriage of postal items, the carrier shall be
liable only to the relevant postal administration in
accordance with the rules applicable to the relationship
between the carriers and the postal administrations.
3. Except as provided in paragraph 2 of this Article,
the provisions of this Convention shall not apply to the
carriage of postal items.
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CHAPTER II
Documentation and Duties of the Parties
Relating to the Carriage of Passengers,
Baggage and Cargo
Article 3 — Passengers and Baggage
1. In respect of carriage of passengers, an individual or
collective document of carriage shall be delivered
containing:
a) an indication of the places of departure and
destination;
b) if the places of departure and destination are
within the territory of a single State Party, one
or more agreed stopping places being within the
territory of another State, an indication of at
least one such stopping place.
2. Any other means which preserves the information
indicated in paragraph 1 may be substituted for the
delivery of the document referred to in that paragraph.
If any such other means is used, the carrier shall offer
to deliver to the passenger a written statement of the
information so preserved.
3. The carrier shall deliver to the passenger a baggage
identification tag for each piece of checked baggage.
4. The passenger shall be given written notice to the
effect that where this Convention is applicable it
governs and may limit the liability of carriers in
respect of death or injury and for destruction or loss of,
or damage to, baggage, and for delay.
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5. Non-compliance with the provisions of the foregoing
paragraphs shall not affect the existence or the validity
of the contract of carriage, which shall, nonetheless, be
subject to the rules of this Convention including those
relating to limitation of liability.
Article 4 — Cargo
1. In respect of the carriage of cargo, an air waybill
shall be delivered.
2. Any other means which preserves a record of the
carriage to be performed may be substituted for the
delivery of an air waybill. If such other means are used,
the carrier shall, if so requested by the consignor,
deliver to the consignor a cargo receipt permitting
identification of the consignment and access to the
information contained in the record preserved by such
other means.
Article 5
Contents of Air Waybill or Cargo Receipt
The air waybill or the cargo receipt shall include:
a) an indication of the places of departure and
destination;
b) if the places of departure and destination are
within the territory of a single State Party, one
or more agreed stopping places being within the
territory of another State, an indication of at
least one such stopping place; and
c) an indication of the weight of the consignment.
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Article 6
Document Relating to the Nature of the Cargo
The consignor may be required, if necessary to meet
the formalities of customs, police and similar public
authorities, to deliver a document indicating the nature
of the cargo. This provision creates for the carrier no
duty, obligation or liability resulting therefrom.
Article 7 — Description of Air Waybill
1. The air waybill shall be made out by the consignor
in three original parts.
2. The first part shall be marked “for the carrier”; it
shall be signed by the consignor. The second part shall
be marked “for the consignee”; it shall be signed by the
consignor and by the carrier. The third part shall be
signed by the carrier who shall hand it to the consignor
after the cargo has been accepted.
3. The signature of the carrier and that of the
consignor may be printed or stamped.
4. If, at the request of the consignor, the carrier makes
out the air waybill, the carrier shall be deemed, subject
to proof to the contrary, to have done so on behalf of the
consignor.
Article 8
Documentation for Multiple Packages
When there is more than one package:
a) the carrier of cargo has the right to require the
consignor to make out separate air waybills;
b) the consignor has the right to require the carrier
to deliver separate cargo receipts when the other
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means referred to in paragraph 2 of Article 4 are
used.
Article 9
Non-compliance with Documentary
Requirements
Non-compliance with the provisions of Articles 4 to
8 shall not affect the existence or the validity of the
contract of carriage, which shall, nonetheless, be
subject to the rules of this Convention including those
relating to limitation of liability.
Article 10
Responsibility for Particulars of
Documentation
1. The consignor is responsible for the correctness of
the particulars and statements relating to the cargo
inserted by it or on its behalf in the air waybill or
furnished by it or on its behalf to the carrier for
insertion in the cargo receipt or for insertion in the
record preserved by the other means referred to in
paragraph 2 of Article 4. The foregoing shall also apply
where the person acting on behalf of the consignor is
also the agent of the carrier.
2. The consignor shall indemnify the carrier against
all damage suffered by it, or by any other person to
whom the carrier is liable, by reason of the irregularity,
incorrectness or incompleteness of the particulars and
statements furnished by the consignor or on its behalf.
3. Subject to the provisions of paragraphs 1 and 2 of
this Article, the carrier shall indemnify the consignor
against all damage suffered by it, or by any other
person to whom the consignor is liable, by reason of the
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irregularity, incorrectness or incompleteness of the
particulars and statements inserted by the carrier or
on its behalf in the cargo receipt or in the record
preserved by the other means referred to in paragraph
2 of Article 4.
Article 11 — Evidentiary Value of Documentation
1. The air waybill or the cargo receipt is prima facie
evidence of the conclusion of the contract, of the
acceptance of the cargo and of the conditions of carriage
mentioned therein.
2. Any statements in the air waybill or the cargo
receipt relating to the weight, dimensions and packing
of the cargo, as well as those relating to the number of
packages, are prima facie evidence of the facts stated;
those relating to the quantity, volume and condition of
the cargo do not constitute evidence against the carrier
except so far as they both have been, and are stated in
the air waybill or the cargo receipt to have been,
checked by it in the presence of the consignor, or relate
to the apparent condition of the cargo.
Article 12 — Right of Disposition of Cargo
1. Subject to its liability to carry out all its obligations
under the contract of carriage, the consignor has the
right to dispose of the cargo by withdrawing it at the
airport of departure or destination, or by stopping it in
the course of the journey on any landing, or by calling
for it to be delivered at the place of destination or in
the course of the journey to a person other than the
consignee originally designated, or by requiring it to be
returned to the airport of departure. The consignor
must not exercise this right of disposition in such a way
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as to prejudice the carrier or other consignors and must
reimburse any expenses occasioned by the exercise of
this right.
2. If it is impossible to carry out the instructions of the
consignor, the carrier must so inform the consignor
forthwith.
3. If the carrier carries out the instructions of the
consignor for the disposition of the cargo without
requiring the production of the part of the air waybill
or the cargo receipt delivered to the latter, the carrier
will be liable, without prejudice to its right of recovery
from the consignor, for any damage which may be
caused thereby to any person who is lawfully in
possession of that part of the air waybill or the cargo
receipt.
4. The right conferred on the consignor ceases at the
moment when that of the consignee begins in
accordance with Article 13. Nevertheless, if the
consignee declines to accept the cargo, or cannot be
communicated with, the consignor resumes its right of
disposition.
Article 13 — Delivery of the Cargo
1. Except when the consignor has exercised its right
under Article 12, the consignee is entitled, on arrival of
the cargo at the place of destination, to require the
carrier to deliver the cargo to it, on payment of the
charges due and on complying with the conditions of
carriage.
2. Unless it is otherwise agreed, it is the duty of the
carrier to give notice to the consignee as soon as the
cargo arrives.
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3. If the carrier admits the loss of the cargo, or if the
cargo has not arrived at the expiration of seven days
after the date on which it ought to have arrived, the
consignee is entitled to enforce against the carrier the
rights which flow from the contract of carriage.
Article 14
Enforcement of the Rights of Consignor and
Consignee
The consignor and the consignee can respectively
enforce all the rights given to them by Articles 12 and
13, each in its own name, whether it is acting in its
own interest or in the interest of another, provided that
it carries out the obligations imposed by the contract of
carriage.
Article 15
Relations of Consignor and Consignee or
Mutual Relations of Third Parties
1. Articles 12, 13 and 14 do not affect either the
relations of the consignor and the consignee with each
other or the mutual relations of third parties whose
rights are derived either from the consignor or from the
consignee.
2. The provisions of Articles 12, 13 and 14 can only be
varied by express provision in the air waybill or the
cargo receipt.
Article 16
Formalities of Customs, Police or Other Public
Authorities
1. The consignor must furnish such information and
such documents as are necessary to meet the
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formalities of customs, police and any other public
authorities before the cargo can be delivered to the
consignee. The consignor is liable to the carrier for any
damage occasioned by the absence, insufficiency or
irregularity of any such information or documents,
unless the damage is due to the fault of the carrier, its
servants or agents.
2. The carrier is under no obligation to enquire into
the correctness or sufficiency of such information or
documents.
CHAPTER III
Liability of the Carrier and Extent of
Compensation for Damage
Article 17
Death and Injury of Passengers — Damage to
Baggage
1. The carrier is liable for damage sustained in case of
death or bodily injury of a passenger upon condition
only that the accident which caused the death or injury
took place on board the aircraft or in the course of any
of the operations of embarking or disembarking.
2. The carrier is liable for damage sustained in case of
destruction or loss of, or of damage to, checked baggage
upon condition only that the event which caused the
destruction, loss or damage took place on board the
aircraft or during any period within which the checked
baggage was in the charge of the carrier. However, the
carrier is not liable if and to the extent that the
damage resulted from the inherent defect, quality or
vice of the baggage. In the case of unchecked baggage,
including personal items, the carrier is liable if the
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damage resulted from its fault or that of its servants or
agents.
3. If the carrier admits the loss of the checked
baggage, or if the checked baggage has not arrived at
the expiration of twenty-one days after the date on
which it ought to have arrived, the passenger is
entitled to enforce against the carrier the rights which
flow from the contract of carriage.
4. Unless otherwise specified, in this Convention the
term “baggage” means both checked baggage and
unchecked baggage.
Article 18 — Damage to Cargo
1. The carrier is liable for damage sustained in the
event of the destruction or loss of, or damage to, cargo
upon condition only that the event which caused the
damage so sustained took place during the carriage by
air.
2. However, the carrier is not liable if and to the
extent it proves that the destruction, or loss of, or
damage to, the cargo resulted from one or more of the
following:
a) inherent defect, quality or vice of that cargo;
b) defective packing of that cargo performed by a
person other than the carrier or its servants or
agents;
c) an act of war or an armed conflict;
d) an act of public authority carried out in
connection with the entry, exit or transit of the
cargo.
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3. The carriage by air within the meaning of
paragraph 1 of this Article comprises the period during
which the cargo is in the charge of the carrier.
4. The period of the carriage by air does not extend to
any carriage by land, by sea or by inland waterway
performed outside an airport. If, however, such
carriage takes place in the performance of a contract
for carriage by air, for the purpose of loading, delivery
or transhipment, any damage is presumed, subject to
proof to the contrary, to have been the result of an
event which took place during the carriage by air. If a
carrier, without the consent of the consignor,
substitutes carriage by another mode of transport for
the whole or part of a carriage intended by the
agreement between the parties to be carriage by air,
such carriage by another mode of transport is deemed
to be within the period of carriage by air.
Article 19 — Delay
The carrier is liable for damage occasioned by delay
in the carriage by air of passengers, baggage or cargo.
Nevertheless, the carrier shall not be liable for damage
occasioned by delay if it proves that it and its servants
and agents took all measures that could reasonably be
required to avoid the damage or that it was impossible
for it or them to take such measures.
Article 20 — Exoneration
If the carrier proves that the damage was caused or
contributed to by the negligence or other wrongful act
or omission of the person claiming compensation, or the
person from whom he or she derives his or her rights,
the carrier shall be wholly or partly exonerated from its
liability to the claimant to the extent that such
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negligence or wrongful act or omission caused or
contributed to the damage. When by reason of death or
injury of a passenger compensation is claimed by a
person other than the passenger, the carrier shall
likewise be wholly or partly exonerated from its
liability to the extent that it proves that the damage
was caused or contributed to by the negligence or other
wrongful act or omission of that passenger. This Article
applies to all the liability provisions in this Convention,
including paragraph 1 of Article 21.
Article 21
Compensation in Case of Death or Injury of
Passengers
1. For damages arising under paragraph 1 of Article
17 not exceeding 100 000 Special Drawing Rights for
each passenger, the carrier shall not be able to exclude
or limit its liability.
2. The carrier shall not be liable for damages arising
under paragraph 1 of Article 17 to the extent that they
exceed for each passenger 100 000 Special Drawing
Rights if the carrier proves that:
a) such damage was not due to the negligence or
other wrongful act or omission of the carrier or
its servants or agents; or
b) such damage was solely due to the negligence or
other wrongful act or omission of a third party.
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Article 22
Limits of Liability in Relation to Delay,
Baggage and Cargo
1. In the case of damage caused by delay as specified
in Article 19 in the carriage of persons, the liability of
the carrier for each passenger is limited to 4 150
Special Drawing Rights.
2. In the carriage of baggage, the liability of the carrier
in the case of destruction, loss, damage or delay is
limited to 1 000 Special Drawing Rights for each
passenger unless the passenger has made, at the time
when the checked baggage was handed over to the
carrier, a special declaration of interest in delivery at
destination and has paid a supplementary sum if the
case so requires. In that case the carrier will be liable
to pay a sum not exceeding the declared sum, unless it
proves that the sum is greater than the passenger’s
actual interest in delivery at destination.
3. In the carriage of cargo, the liability of the carrier in
the case of destruction, loss, damage or delay is limited
to a sum of 17 Special Drawing Rights per kilogramme,
unless the consignor has made, at the time when the
package was handed over to the carrier, a special
declaration of interest in delivery at destination and
has paid a supplementary sum if the case so requires.
In that case the carrier will be liable to pay a sum not
exceeding the declared sum, unless it proves that the
sum is greater than the consignor’s actual interest in
delivery at destination.
4. In the case of destruction, loss, damage or delay of
part of the cargo, or of any object contained therein, the
weight to be taken into consideration in determining
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the amount to which the carrier’s liability is limited
shall be only the total weight of the package or
packages concerned. Nevertheless, when the
destruction, loss, damage or delay of a part of the
cargo, or of an object contained therein, affects the
value of other packages covered by the same air
waybill, or the same receipt or, if they were not issued,
by the same record preserved by the other means
referred to in paragraph 2 of Article 4, the total weight
of such package or packages shall also be taken into
consideration in determining the limit of liability.
5. The foregoing provisions of paragraphs 1 and 2 of
this Article shall not apply if it is proved that the
damage resulted from an act or omission of the carrier,
its servants or agents, done with intent to cause
damage or recklessly and with knowledge that damage
would probably result; provided that, in the case of
such act or omission of a servant or agent, it is also
proved that such servant or agent was acting within
the scope of its employment.
6. The limits prescribed in Article 21 and in this
Article shall not prevent the court from awarding, in
accordance with its own law, in addition, the whole or
part of the court costs and of the other expenses of the
litigation incurred by the plaintiff, including interest.
The foregoing provision shall not apply if the amount
of the damages awarded, excluding court costs and
other expenses of the litigation, does not exceed the
sum which the carrier has offered in writing to the
plaintiff within a period of six months from the date of
the occurrence causing the damage, or before the
commencement of the action, if that is later.
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Article 23 — Conversion of Monetary Units
1. The sums mentioned in terms of Special Drawing
Right in this Convention shall be deemed to refer to the
Special Drawing Right as defined by the International
Monetary Fund. Conversion of the sums into national
currencies shall, in case of judicial proceedings, be
made according to the value of such currencies in terms
of the Special Drawing Right at the date of the
judgement. The value of a national currency, in terms
of the Special Drawing Right, of a State Party which is
a Member of the International Monetary Fund, shall be
calculated in accordance with the method of valuation
applied by the International Monetary Fund, in effect
at the date of the judgement, for its operations and
transactions. The value of a national currency, in terms
of the Special Drawing Right, of a State Party which is
not a Member of the International Monetary Fund,
shall be calculated in a manner determined by that
State.
2. Nevertheless, those States which are not Members
of the International Monetary Fund and whose law
does not permit the application of the provisions of
paragraph 1 of this Article may, at the time of
ratification or accession or at any time thereafter,
declare that the limit of liability of the carrier
prescribed in Article 21 is fixed at a sum of 1 500 000
monetary units per passenger in judicial proceedings in
their territories; 62 500 monetary units per passenger
with respect to paragraph 1 of Article 22; 15 000
monetary units per passenger with respect to
paragraph 2 of Article 22; and 250 monetary units per
kilogramme with respect to paragraph 3 of Article 22.
This monetary unit corresponds to sixty-five and a half

App. 18
milligrammes of gold of millesimal fineness nine
hundred. These sums may be converted into the
national currency concerned in round figures. The
conversion of these sums into national currency shall
be made according to the law of the State concerned.
3. The calculation mentioned in the last sentence of
paragraph 1 of this Article and the conversion method
mentioned in paragraph 2 of this Article shall be made
in such manner as to express in the national currency
of the State Party as far as possible the same real value
for the amounts in Articles 21 and 22 as would result
from the application of the first three sentences of
paragraph 1 of this Article. States Parties shall
communicate to the depositary the manner of
calculation pursuant to paragraph 1 of this Article, or
the result of the conversion in paragraph 2 of this
Article as the case may be, when depositing an
instrument of ratification, acceptance, approval of or
accession to this Convention and whenever there is a
change in either.
Article 24 — Review of Limits
1. Without prejudice to the provisions of Article 25 of
this Convention and subject to paragraph 2 below, the
limits of liability prescribed in Articles 21, 22 and 23
shall be reviewed by the Depositary at five-year
intervals, the first such review to take place at the end
of the fifth year following the date of entry into force of
this Convention, or if the Convention does not enter
into force within five years of the date it is first open
for signature, within the first year of its entry into
force, by reference to an inflation factor which
corresponds to the accumulated rate of inflation since
the previous revision or in the first instance since the
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date of entry into force of the Convention. The measure
of the rate of inflation to be used in determining the
inflation factor shall be the weighted average of the
annual rates of increase or decrease in the Consumer
Price Indices of the States whose currencies comprise
the Special Drawing Right mentioned in paragraph 1
of Article 23.
2. If the review referred to in the preceding paragraph
concludes that the inflation factor has exceeded 10 per
cent, the Depositary shall notify States Parties of a
revision of the limits of liability. Any such revision
shall become effective six months after its notification
to the States Parties. If within three months after its
notification to the States Parties a majority of the
States Parties register their disapproval, the revision
shall not become effective and the Depositary shall
refer the matter to a meeting of the States Parties. The
Depositary shall immediately notify all States Parties
of the coming into force of any revision.
3. Notwithstanding paragraph 1 of this Article, the
procedure referred to in paragraph 2 of this Article
shall be applied at any time provided that one-third of
the States Parties express a desire to that effect and
upon condition that the inflation factor referred to in
paragraph 1 has exceeded 30 per cent since the
previous revision or since the date of entry into force of
this Convention if there has been no previous revision.
Subsequent reviews using the procedure described in
paragraph 1 of this Article will take place at five-year
intervals starting at the end of the fifth year following
the date of the reviews under the present paragraph.
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Article 25 — Stipulation on Limits
A carrier may stipulate that the contract of carriage
shall be subject to higher limits of liability than those
provided for in this Convention or to no limits of
liability whatsoever.
Article 26 — Invalidity of Contractual Provisions
Any provision tending to relieve the carrier of
liability or to fix a lower limit than that which is laid
down in this Convention shall be null and void, but the
nullity of any such provision does not involve the
nullity of the whole contract, which shall remain
subject to the provisions of this Convention.
Article 27 — Freedom to Contract
Nothing contained in this Convention shall prevent
the carrier from refusing to enter into any contract of
carriage, from waiving any defences available under
the Convention, or from laying down conditions which
do not conflict with the provisions of this Convention.
Article 28 — Advance Payments
In the case of aircraft accidents resulting in death
or injury of passengers, the carrier shall, if required by
its national law, make advance payments without
delay to a natural person or persons who are entitled to
claim compensation in order to meet the immediate
economic needs of such persons. Such advance
payments shall not constitute a recognition of liability
and may be offset against any amounts subsequently
paid as damages by the carrier.
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Article 29 — Basis of Claims
In the carriage of passengers, baggage and cargo,
any action for damages, however founded, whether
under this Convention or in contract or in tort or
otherwise, can only be brought subject to the conditions
and such limits of liability as are set out in this
Convention without prejudice to the question as to who
are the persons who have the right to bring suit and
what are their respective rights. In any such action,
punitive, exemplary or any other non-compensatory
damages shall not be recoverable.
Article 30 Servants, Agents — Aggregation of
Claims
1. If an action is brought against a servant or agent of
the carrier arising out of damage to which the
Convention relates, such servant or agent, if they prove
that they acted within the scope of their employment,
shall be entitled to avail themselves of the conditions
and limits of liability which the carrier itself is entitled
to invoke under this Convention.
2. The aggregate of the amounts recoverable from the
carrier, its servants and agents, in that case, shall not
exceed the said limits.
3. Save in respect of the carriage of cargo, the
provisions of paragraphs 1 and 2 of this Article shall
not apply if it is proved that the damage resulted from
an act or omission of the servant or agent done with
intent to cause damage or recklessly and with
knowledge that damage would probably result.
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Article 31 — Timely Notice of Complaints
1. Receipt by the person entitled to delivery of checked
baggage or cargo without complaint is prima facie
evidence that the same has been delivered in good
condition and in accordance with the document of
carriage or with the record preserved by the other
means referred to in paragraph 2 of Article 3 and
paragraph 2 of Article 4.
2. In the case of damage, the person entitled to
delivery must complain to the carrier forthwith after
the discovery of the damage, and, at the latest, within
seven days from the date of receipt in the case of
checked baggage and fourteen days from the date of
receipt in the case of cargo. In the case of delay, the
complaint must be made at the latest within twentyone days from the date on which the baggage or cargo
have been placed at his or her disposal.
3. Every complaint must be made in writing and given
or dispatched within the times aforesaid.
4. If no complaint is made within the times aforesaid,
no action shall lie against the carrier, save in the case
of fraud on its part.
Article 32 — Death of Person Liable
In the case of the death of the person liable, an
action for damages lies in accordance with the terms of
this Convention against those legally representing his
or her estate.
Article 33 — Jurisdiction
1. An action for damages must be brought, at the
option of the plaintiff, in the territory of one of the
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States Parties, either before the court of the domicile of
the carrier or of its principal place of business, or
where it has a place of business through which the
contract has been made or before the court at the place
of destination.
2. In respect of damage resulting from the death or
injury of a passenger, an action may be brought before
one of the courts mentioned in paragraph 1 of this
Article, or in the territory of a State Party in which at
the time of the accident the passenger has his or her
principal and permanent residence and to or from
which the carrier operates services for the carriage of
passengers by air, either on its own aircraft, or on
another carrier’s aircraft pursuant to a commercial
agreement, and in which that carrier conducts its
business of carriage of passengers by air from premises
leased or owned by the carrier itself or by another
carrier with which it has a commercial agreement.
3. For the purposes of paragraph 2,
a) “commercial agreement” means an agreement,
other than an agency agreement, made between
carriers and relating to the provision of their
joint services for carriage of passengers by air;
b) “principal and permanent residence” means the
one fixed and permanent abode of the passenger
at the time of the accident. The nationality of
the passenger shall not be the determining
factor in this regard.
4. Questions of procedure shall be governed by the law
of the court seised of the case.
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Article 34 — Arbitration
1. Subject to the provisions of this Article, the parties
to the contract of carriage for cargo may stipulate that
any dispute relating to the liability of the carrier under
this Convention shall be settled by arbitration. Such
agreement shall be in writing.
2. The arbitration proceedings shall, at the option of
the claimant, take place within one of the jurisdictions
referred to in Article 33.
3. The arbitrator or arbitration tribunal shall apply
the provisions of this Convention.
4. The provisions of paragraphs 2 and 3 of this Article
shall be deemed to be part of every arbitration clause
or agreement, and any term of such clause or
agreement which is inconsistent therewith shall be null
and void.
Article 35 — Limitation of Actions
1. The right to damages shall be extinguished if an
action is not brought within a period of two years,
reckoned from the date of arrival at the destination, or
from the date on which the aircraft ought to have
arrived, or from the date on which the carriage
stopped.
2. The method of calculating that period shall be
determined by the law of the court seised of the case.
Article 36 — Successive Carriage
1. In the case of carriage to be performed by various
successive carriers and falling within the definition set
out in paragraph 3 of Article 1, each carrier which
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accepts passengers, baggage or cargo is subject to the
rules set out in this Convention and is deemed to be
one of the parties to the contract of carriage in so far as
the contract deals with that part of the carriage which
is performed under its supervision.
2. In the case of carriage of this nature, the passenger
or any person entitled to compensation in respect of
him or her can take action only against the carrier
which performed the carriage during which the
accident or the delay occurred, save in the case where,
by express agreement, the first carrier has assumed
liability for the whole journey.
3. As regards baggage or cargo, the passenger or
consignor will have a right of action against the first
carrier, and the passenger or consignee who is entitled
to delivery will have a right of action against the last
carrier, and further, each may take action against the
carrier which performed the carriage during which the
destruction, loss, damage or delay took place. These
carriers will be jointly and severally liable to the
passenger or to the consignor or consignee.
Article 37 — Right of Recourse against Third
Parties
Nothing in this Convention shall prejudice the
question whether a person liable for damage in
accordance with its provisions has a right of recourse
against any other person.
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CHAPTER IV
Combined Carriage
Article 38 — Combined Carriage
1. In the case of combined carriage performed partly
by air and partly by any other mode of carriage, the
provisions of this Convention shall, subject to
paragraph 4 of Article 18, apply only to the carriage by
air, provided that the carriage by air falls within the
terms of Article 1.
2. Nothing in this Convention shall prevent the parties
in the case of combined carriage from inserting in the
document of air carriage conditions relating to other
modes of carriage, provided that the provisions of this
Convention are observed as regards the carriage by air.
CHAPTER V
Carriage by Air Performed by a Person other
than the Contracting Carrier
Article 39 Contracting Carrier — Actual
Carrier
The provisions of this Chapter apply when a person
(hereinafter referred to as “the contracting carrier”) as
a principal makes a contract of carriage governed by
this Convention with a passenger or consignor or with
a person acting on behalf of the passenger or consignor,
and another person (hereinafter referred to as “the
actual carrier”) performs, by virtue of authority from
the contracting carrier, the whole or part of the
carriage, but is not with respect to such part a
successive carrier within the meaning of this
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Convention. Such authority shall be presumed in the
absence of proof to the contrary.
Article 40
Respective Liability of Contracting and Actual
Carriers
If an actual carrier performs the whole or part of
carriage which, according to the contract referred to in
Article 39, is governed by this Convention, both the
contracting carrier and the actual carrier shall, except
as otherwise provided in this Chapter, be subject to the
rules of this Convention, the former for the whole of the
carriage contemplated in the contract, the latter solely
for the carriage which it performs.
Article 41 — Mutual Liability
1. The acts and omissions of the actual carrier and of
its servants and agents acting within the scope of their
employment shall, in relation to the carriage performed
by the actual carrier, be deemed to be also those of the
contracting carrier.
2. The acts and omissions of the contracting carrier
and of its servants and agents acting within the scope
of their employment shall, in relation to the carriage
performed by the actual carrier, be deemed to be also
those of the actual carrier. Nevertheless, no such act or
omission shall subject the actual carrier to liability
exceeding the amounts referred to in Articles 21, 22, 23
and 24. Any special agreement under which the
contracting carrier assumes obligations not imposed by
this Convention or any waiver of rights or defences
conferred by this Convention or any special declaration
of interest in delivery at destination contemplated in
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Article 22 shall not affect the actual carrier unless
agreed to by it.
Article 42
Addressee of Complaints and Instructions
Any complaint to be made or instruction to be given
under this Convention to the carrier shall have the
same effect whether addressed to the contracting
carrier or to the actual carrier. Nevertheless,
instructions referred to in Article 12 shall only be
effective if addressed to the contracting carrier.
Article 43 — Servants and Agents
In relation to the carriage performed by the actual
carrier, any servant or agent of that carrier or of the
contracting carrier shall, if they prove that they acted
within the scope of their employment, be entitled to
avail themselves of the conditions and limits of liability
which are applicable under this Convention to the
carrier whose servant or agent they are, unless it is
proved that they acted in a manner that prevents the
limits of liability from being invoked in accordance with
this Convention.
Article 44 — Aggregation of Damages
In relation to the carriage performed by the actual
carrier, the aggregate of the amounts recoverable from
that carrier and the contracting carrier, and from their
servants and agents acting within the scope of their
employment, shall not exceed the highest amount
which could be awarded against either the contracting
carrier or the actual carrier under this Convention, but
none of the persons mentioned shall be liable for a sum
in excess of the limit applicable to that person.
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Article 45 — Addressee of Claims
In relation to the carriage performed by the actual
carrier, an action for damages may be brought, at the
option of the plaintiff, against that carrier or the
contracting carrier, or against both together or
separately. If the action is brought against only one of
those carriers, that carrier shall have the right to
require the other carrier to be joined in the
proceedings, the procedure and effects being governed
by the law of the court seised of the case.
Article 46 — Additional Jurisdiction
Any action for damages contemplated in Article 45
must be brought, at the option of the plaintiff, in the
territory of one of the States Parties, either before a
court in which an action may be brought against the
contracting carrier, as provided in Article 33, or before
the court having jurisdiction at the place where the
actual carrier has its domicile or its principal place of
business.
Article 47 — Invalidity of Contractual Provisions
Any contractual provision tending to relieve the
contracting carrier or the actual carrier of liability
under this Chapter or to fix a lower limit than that
which is applicable according to this Chapter shall be
null and void, but the nullity of any such provision does
not involve the nullity of the whole contract, which
shall remain subject to the provisions of this Chapter.
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Article 48
Mutual Relations of Contracting and Actual
Carriers
Except as provided in Article 45, nothing in this
Chapter shall affect the rights and obligations of the
carriers between themselves, including any right of
recourse or indemnification.
CHAPTER VI
Other Provisions
Article 49 — Mandatory Application
Any clause contained in the contract of carriage and
all special agreements entered into before the damage
occurred by which the parties purport to infringe the
rules laid down by this Convention, whether by
deciding the law to be applied, or by altering the rules
as to jurisdiction, shall be null and void.
Article 50 — Insurance
States Parties shall require their carriers to
maintain adequate insurance covering their liability
under this Convention. A carrier may be required by
the State Party into which it operates to furnish
evidence that it maintains adequate insurance covering
its liability under this Convention.
Article 51
Carriage Performed in Extraordinary
Circumstances
The provisions of Articles 3 to 5, 7 and 8 relating to
the documentation of carriage shall not apply in the
case of carriage performed in extraordinary
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circumstances outside the normal scope of a carrier’s
business.
Article 52 — Definition of Days
The expression “days” when used in this Convention
means calendar days, not working days.
CHAPTER VII
Final Clauses
Article 53
Signature, Ratification and Entry into Force
1. This Convention shall be open for signature in
Montreal on 28 May 1999 by States participating in the
International Conference on Air Law held at Montreal
from 10 to 28 May 1999. After 28 May 1999, the
Convention shall be open to all States for signature at
the Headquarters of the International Civil Aviation
Organization in Montreal until it enters into force in
accordance with paragraph 6 of this Article.
2. This Convention shall similarly be open for
signature by Regional Economic Integration
Organisations. For the purpose of this Convention, a
“Regional Economic Integration Organisation” means
any organisation which is constituted by sovereign
States of a given region which has competence in
respect of certain matters governed by this Convention
and has been duly authorized to sign and to ratify,
accept, approve or accede to this Convention. A
reference to a “State Party” or “States Parties” in this
Convention, otherwise than in paragraph 2 of Article 1,
paragraph 1(b) of Article 3, paragraph (b) of Article 5,
Articles 23, 33, 46 and paragraph (b) of Article 57,
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applies equally to a Regional Economic Integration
Organisation. For the purpose of Article 24, the
references to “a majority of the States Parties” and
“one-third of the States Parties” shall not apply to a
Regional Economic Integration Organisation.
3. This Convention shall be subject to ratification by
States and by Regional Economic Integration
Organisations which have signed it.
4. Any State or Regional Economic Integration
Organisation which does not sign this Convention may
accept, approve or accede to it at any time.
5. Instruments of ratification, acceptance, approval or
accession shall be deposited with the International
Civil Aviation Organization, which is hereby
designated the Depositary.
6. This Convention shall enter into force on the
sixtieth day following the date of deposit of the
thirtieth instrument of ratification, acceptance,
approval or accession with the Depositary between the
States which have deposited such instrument. An
instrument deposited by a Regional Economic
Integration Organisation shall not be counted for the
purpose of this paragraph.
7. For other States and for other Regional Economic
Integration Organisations, this Convention shall take
effect sixty days following the date of deposit of the
instrument of ratification, acceptance, approval or
accession.
8. The Depositary shall promptly notify all signatories
and States Parties of:
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a) each signature of this Convention and date
thereof;
b) each deposit of an instrument of ratification,
acceptance, approval or accession and date
thereof;
c) the date of entry into force of this Convention;
d) the date of the coming into force of any revision
of the limits of liability established under this
Convention;
e) any denunciation under Article 54.
Article 54 — Denunciation
1. Any State Party may denounce this Convention by
written notification to the Depositary.
2. Denunciation shall take effect one hundred and
eighty days following the date on which notification is
received by the Depositary.
Article 55
Relationship with other Warsaw Convention
Instruments
This Convention shall prevail over any rules which
apply to international carriage by air:
1. between States Parties to this Convention by virtue
of those States commonly being Party to
a) the Convention for the Unification of Certain
Rules Relating to International Carriage by Air
Signed at Warsaw on 12 October 1929
(hereinafter called the Warsaw Convention);
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b) the Protocol to Amend the Convention for the
Unification of Certain Rules Relating to
International Carriage by Air Signed at Warsaw
on 12 October 1929, Done at The Hague on 28
September 1955 (hereinafter called The Hague
Protocol);
c) the Convention, Supplementary to the Warsaw
Convention, for the Unification of Certain Rules
Relating to International Carriage by Air
Performed by a Person Other than the
Contracting Carrier, signed at Guadalajara on
18 September 1961 (hereinafter called the
Guadalajara Convention);
d) the Protocol to Amend the Convention for the
Unification of Certain Rules Relating to
International Carriage by Air Signed at Warsaw
on 12 October 1929 as Amended by the Protocol
Done at The Hague on 28 September 1955 Signed
at Guatemala City on 8 March 1971 (hereinafter
called the Guatemala City Protocol);
e) Additional Protocol Nos. 1 to 3 and Montreal
Protocol No. 4 to amend the Warsaw Convention
as amended by The Hague Protocol or the
Warsaw Convention as amended by both The
Hague Protocol and the Guatemala City Protocol
Signed at Montreal on 25 September 1975
(hereinafter called the Montreal Protocols); or
2. within the territory of any single State Party to this
Convention by virtue of that State being Party to one or
more of the instruments referred to in sub-paragraphs
(a) to (e) above.
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Article 56
States with more than one System of Law
1. If a State has two or more territorial units in which
different systems of law are applicable in relation to
matters dealt with in this Convention, it may at the
time of signature, ratification, acceptance, approval or
accession declare that this Convention shall extend to
all its territorial units or only to one or more of them
and may modify this declaration by submitting another
declaration at any time.
2. Any such declaration shall be notified to the
Depositary and shall state expressly the territorial
units to which the Convention applies.
3. In relation to a State Party which has made such a
declaration:
a) references in Article 23 to “national currency”
shall be construed as referring to the currency of
the relevant territorial unit of that State; and
b) the reference in Article 28 to “national law” shall
be construed as referring to the law of the relevant
territorial unit of that State.
Article 57 — Reservations
No reservation may be made to this Convention
except that a State Party may at any time declare by a
notification addressed to the Depositary that this
Convention shall not apply to:
a) international carriage by air performed and
operated directly by that State Party for noncommercial purposes in respect to its functions
and duties as a sovereign State; and/or
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b) the carriage of persons, cargo and baggage for its
military authorities on aircraft registered in or
leased by that State Party, the whole capacity of
which has been reserved by or on behalf of such
authorities.
IN WITNESS WHEREOF the undersigned
Plenipotentiaries, having been duly authorized, have
signed this Convention.
DONE at Montreal on the 28th day of May of the year
one thousand nine hundred and ninety-nine in the
English, Arabic, Chinese, French, Russian and Spanish
languages, all texts being equally authentic. This
Convention shall remain deposited in the archives of
the International Civil Aviation Organization, and
certified copies thereof shall be transmitted by the
Depositary to all States Parties to this Convention, as
well as to all States Parties to the Warsaw Convention,
The Hague Protocol, the Guadalajara Convention, the
Guatemala City Protocol, and the Montreal Protocols.
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APPENDIX 2
Essential Documents on International Air
Carrier Liability
UNITED STATES’ TRANSLATION OF THE
AUTHENTIC FRENCH TEXT OF THE WARSAW
CONVENTION, 1929
CONVENTION FOR THE UNIFICATION OF
CERTAIN RULES RELATING TO
INTERNATIONAL TRANSPORTATION BY AIR1
The President of the German Reich, the Federal
President of the Republic of Austria, His Majesty the
King of the Belgians, the President of the United
States of Brazil, His Majesty the King of the
Bulgarians, the President of the Nationalist
Government of China, His Majesty the King of
Denmark and Iceland, His Majesty the King of Egypt,
His Majesty the King of Spain, the Chief of State of the
Republic of Estonia, the President of the Republic of
Finland, the President of the French Republic, His
Majesty the King of Great Britain, Ireland, and the
British Dominions beyond the Seas, Emperor of India,
the President of the Hellenic Republic, His Most Serene
Highness the Regent of the Kingdom of Hungary, His
Majesty the King of Italy, His Majesty the Emperor of
Japan, the President of the Republic of Latvia, Her

1

The French text is the only authoritative text; a copy is at Section
5.1. The translation presented here is that followed by the United
States (49 Stat. 3000; T.S. 876). [PN]
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Royal Highness the Grand Duchess of Luxemburg, the
President of the United Mexican States, His Majesty
the King of Norway, Her Majesty the Queen of the
Netherlands, the President of the Republic of Poland,
His Majesty the King of Rumania, His Majesty the
King of Sweden, the Swiss Federal Council, the
President of the Czechoslovak Republic, the Central
Executive Committee of the Union of Soviet Socialist
Republics, the President of the United States of
Venezuela, His Majesty the King of Yugoslavia:
Having recognized the advantage of regulating in a
uniform manner the conditions of international
transportation by air in respect of the documents used
for such transportation and of the liability of the
carrier,
Have nominated to this end their respective
Plenipotentiaries, who, being thereto duly authorized,
have concluded and signed the following convention:
CHAPTER I
Scope — Definitions
Article 1
1. This convention shall apply to all international
transportation of persons, baggage, or goods performed
by aircraft for hire. It shall apply equally to gratuitous
transportation by aircraft performed by an air
transportation enterprise.
2. For the purposes of this convention the expression
“international transportation” shall mean any
transportation in which, according to the contract made
by the parties, the place of departure and the place of
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destination, whether or not there be a break in the
transportation or a transshipment, are situated either
within the territories of two High Contracting Parties,
or within the territory of a single High Contracting
Party, if there is an agreed stopping place within a
territory subject to the sovereignty, suzerainty,
mandate or authority of another power, even though
that power is not a party to this convention.
Transportation without such an agreed stopping place
between territories subject to the sovereignty,
suzerainty, mandate, or authority of the same High
Contracting Party shall not be deemed to be
international for the purposes of this convention.
3. Transportation to be performed by several
successive air carriers shall be deemed, for the
purposes of this convention, to be one undivided
transportation, if it has been regarded by the parties as
a single operation, whether it has been agreed upon
under the form of a single contract or of a series of
contracts, and it shall not lose its international
character merely because one contract or a series of
contracts is to be performed entirely within a territory
subject to the sovereignty, suzerainty, mandate, or
authority of the same High Contracting Party.
Article 2
1. This convention shall apply to transportation
performed by the state or by legal entities constituted
under public law provided it falls within the conditions
laid down in Article 1.
2. This convention shall not apply to transportation
performed under the terms of any international postal
convention.
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CHAPTER II
SECTION I — Passenger Ticket
Article 3
1. For the transportation of passengers the carrier
must deliver a passenger ticket which shall contain the
following particulars:
a) the place and date of issue;
b) the place of departure and of destination;
c) the agreed stopping places, provided that the
carrier may reserve the right to alter the
stopping places in case of necessity, and that if
he exercises that right, the alteration shall not
have the effect of depriving the transportation of
its international character;
d) the name and address of the carrier or carriers;
e) a statement that the transportation is subject to
the rules relating to liability established by this
convention.
2. The absence, irregularity, or loss of the passenger
ticket shall not affect the existence or the validity of
the contract of transportation, which shall none the
less be subject to the rules of this convention.
Nevertheless, if the carrier accepts a passenger without
a passenger ticket having been delivered he shall not
be entitled to avail himself of those provisions of this
convention which exclude or limit his liability.
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SECTION II — Baggage Check
Article 4
1. For the transportation of baggage, other than small
personal objects of which the passenger takes charge
himself, the carrier must deliver a baggage check.
2. The baggage check shall be made out in duplicate,
one part for the passenger and the other part for the
carrier.
3. The baggage check shall contain the following
particulars:
a) the place and date of issue;
b) the place of departure and of destination;
c) the name and address of the carrier or carriers;
d) the number of the passenger ticket;
e) a statement that delivery of the baggage will be
made to the bearer of the baggage check;
f) the number and weight of the packages;
g) the amount of the value declared in accordance
with Article 22(2);
h) a statement that the transportation is subject to
the rules relating to liability established by this
convention.
4. The absence, irregularity, or loss of the baggage
check shall not affect the existence or the validity of the
contract of transportation which shall none the less be
subject to the rules of this convention. Nevertheless, if
the carrier accepts baggage without a baggage check
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having been delivered, or if the baggage check does not
contain the particulars set out at d), f) and h) above,
the carrier shall not be entitled to avail himself of those
provisions of the convention which exclude or limit his
liability.
SECTION III — Air Waybill
Article 5
1. Every carrier of goods has the right to require the
consignor to make out and hand over to him a
document called an “air waybill”; every consignor has
the right to require the carrier to accept this document.
2. The absence, irregularity, or loss of this document
shall not affect the existence or the validity of the
contract of transportation which shall, subject to the
provisions of Article 9, be none the less governed by the
rules of this convention.
Article 6
1. The air waybill shall be made out by the consignor
in three original parts and be handed over with the
goods.
2. The first part shall be marked “for the carrier”, and
shall be signed by the consignor. The second part shall
be marked “for the consignee”; it shall be signed by the
consignor and by the carrier and shall accompany the
goods. The third part shall be signed by the carrier and
handed by him to the consignor after the goods have
been accepted.
3. The carrier shall sign on acceptance of the goods.
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4. The signature of the carrier may be stamped; that
of the consignor may be printed or stamped.
5. If, at the request of the consignor, the carrier makes
out the air waybill, he shall be deemed, subject to proof
to the contrary, to have done so on behalf of the
consignor.
Article 7
The carrier of goods has the right to require the
consignor to make out separate waybills when there is
more than one package.
Article 8
The air waybill shall contain the following
particulars:
a) the place and date of its execution;
b) the place of departure and of destination;
c) the agreed stopping places, provided that the
carrier may reserve the right to alter the
stopping places in case of necessity, and that if
he exercises that right the alteration shall not
have the effect of depriving the transportation of
its international character;
d) the name and address of the consignor;
e) the name and address of the first carrier;
f) the name and address of the consignee, if the
case so requires;
g) the nature of the goods;
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h) the number of packages, the method of packing,
and the particular marks or numbers upon
them;
i) the weight, the quantity, the volume, or
dimensions of the goods;
j) the apparent condition of the goods and of the
packing;
k) the freight, if it has been agreed upon, the date
and place of payment, and the person who is to
pay it;
l) if the goods are sent for payment on delivery, the
price of the goods, and, if the case so requires,
the amount of the expenses incurred;
m) the amount of the value declared in accordance
with Article 22(2);
n) the number of parts of the air waybill;
o) the documents handed to the carrier to
accompany the air waybill;
p) the time fixed for the completion of the
transportation and a brief note of the route to be
followed, if these matters have been agreed
upon;
q) a statement that the transportation is subject to
the rules relating to liability established by this
Convention.
Article 9
If the carrier accepts goods without an air waybill
having been made out, or if the air waybill does not
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contain all the particulars set out in Article 8 a) to i),
inclusive, and q), the carrier shall not be entitled to
avail himself of the provisions of this Convention which
exclude or limit his liability.
Article 10
1. The consignor shall be responsible for the
correctness of the particulars and statements relating
to the goods which he inserts in the air waybill.
2. The consignor shall be liable for all damages
suffered by the carrier or any other person by reason of
the irregularity, incorrectness or incompleteness of the
said particulars and statements.
Article 11
1. The air waybill shall be prima facie evidence of the
conclusion of the contract, of the receipt of the goods
and of the conditions of transportation.
2. The statements in the air waybill relating to the
weight, dimensions, and packing of the goods, as well
as those relating to the number of packages, shall be
prima facie evidence of the facts stated; those relating
to the quantity, volume, and condition of the goods
shall not constitute evidence against the carrier except
so far as they both have been, and are stated in the air
waybill to have been, checked by him in the presence of
the consignor, or relate to the apparent condition of the
goods.
Article 12
1. Subject to his liability to carry out all his obligations
under the contract of transportation, the consignor
shall have the right to dispose of the goods by
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withdrawing them at the airport of departure or
destination, or by stopping them in the course of the
journey on any landing, or by calling for them to be
delivered at the place of destination, or in the course of
the journey to a person other than the consignee named
in the air waybill, or by requiring them to be returned
to the airport of departure. He must not exercise this
right of disposition in such a way as to prejudice the
carrier or other consignors, and he must repay any
expenses occasioned by the exercise of this right.
2. If it is impossible to carry out the orders of the
consignor the carrier must so inform him forthwith.
3. If the carrier obeys the orders of the consignor for
the disposition of the goods without requiring the
production of the part of the air waybill delivered to the
latter, he will be liable, without prejudice to his right of
recovery from the consignor, for any damage which
may be caused thereby to any person who is lawfully in
possession of that part of the air waybill.
4. The right conferred on the consignor shall cease at
the moment when that of the consignee begins in
accordance with Article 13, below. Nevertheless, if the
consignee declines to accept the waybill or the goods, or
if he cannot be communicated with, the consignor shall
resume his right of disposition.
Article 13
1. Except in the circumstances set out in the preceding
Article, the consignee shall be entitled, on arrival of the
goods at the place of destination, to require the carrier
to hand over to him the air waybill and to deliver the
goods to him, on payment of the charges due and on
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complying with the conditions of transportation set out
in the air waybill.
2. Unless it is otherwise agreed, it shall be the duty of
the carrier to give notice to the consignee as soon as the
goods arrive.
3. If the carrier admits the loss of the goods, or if the
goods have not arrived at the expiration of seven days
after the date on which they ought to have arrived, the
consignee shall be entitled to put into force against the
carrier the rights which flow from the contract of
transportation.
Article 14
The consignor and the consignee can respectively
enforce all the rights given them by Articles 12 and 13,
each in his own name, whether he is acting in his own
interest or in the interest of another, provided that he
carries out the obligations imposed by the contract.
Article 15
1. Articles 12, 13 and 14 shall not affect either the
relations of the consignor and the consignee with each
other or the relations of third parties whose rights are
derived either from the consignor or from the
consignee.
2. The provisions of Articles 12, 13 and 14 can only be
varied by express provision in the air waybill.
Article 16
1. The consignor must furnish such information and
attach to the air waybill such documents as are
necessary to meet the formalities of customs, octroi, or

App. 48
police before the goods can be delivered to the
consignee. The consignor shall be liable to the carrier
for any damage occasioned by the absence,
insufficiency, or irregularity of any such information or
documents, unless the damage is due to the fault of the
carrier or his agents.
2. The carrier is under no obligation to inquire into the
correctness or sufficiency of such information or
documents.
CHAPTER III
Liability of the Carrier
Article 17
The carrier shall be liable for damage sustained in
the event of the death or wounding of a passenger or
any other bodily injury suffered by a passenger, if the
accident which caused the damage so sustained took
place on board the aircraft or in the course of any of the
operations of embarking or disembarking.
Article 18
1. The carrier shall be liable for damage sustained in
the event of the destruction or loss of, or of damage to,
any checked baggage or any goods, if the occurrence
which caused the damage so sustained took place
during the transportation by air.
2. The transportation by air within the meaning of the
preceding paragraph shall comprise the period during
which the baggage or goods are in charge of the carrier,
whether in an airport or on board an aircraft, or, in the
case of a landing outside an airport, in any place
whatsoever.
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3. The period of the transportation by air shall not
extend to any transportation by land, by sea, or by
river performed outside an airport. If, however, such
transportation takes place in the performance of a
contract for transportation by air, for the purpose of
loading, delivery or transshipment, any damage is
presumed, subject to proof to the contrary, to have been
the result of an event which took place during the
transportation by air.
Article 19
The carrier shall be liable for damage occasioned by
delay in the transportation by air of passengers,
baggage, or goods.
Article 20
1. The carrier shall not be liable if he proves that he
and his agents have taken all necessary measures to
avoid the damage or that it was impossible for him or
them to take such measures.
2. In the transportation of goods and baggage the
carrier shall not be liable if he proves that the damage
was occasioned by an error in piloting, in the handling
of the aircraft, or in navigation and that, in all other
respects, he and his agents have taken all necessary
measures to avoid the damage.
Article 21
If the carrier proves that the damage was caused by
or contributed to by the negligence of the injured
person the court may, in accordance with the provisions
of its own law, exonerate the carrier wholly or partly
from his liability.
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Article 222
1. In the transportation of passengers the liability of
the carrier for each passenger shall be limited to the
sum of 125 000 francs (8300 Special Drawing Rights).
Where, in accordance with the law of the court to which
the case is submitted, damages may be awarded in the
form of periodical payments, the equivalent capital
value of the said payments shall not exceed 125 000
francs. Nevertheless, by special contract, the carrier
and the passenger may agree to a higher limit of
liability.
2. In the transportation of checked baggage and of
goods, the liability of the carrier shall be limited to a
sum of 250 francs (17 Special Drawing Rights) per
kilogram, unless the consignor has made, at the time
when the package was handed over to the carrier, a
special declaration of the value at delivery and has paid
a supplementary sum if the case so requires. In that
case the carrier will be liable to pay a sum not
exceeding the declared sum, unless he proves that that
sum is greater than the actual value to the consignor at
delivery.
3. As regards objects of which the passenger takes
charge himself the liability of the carrier shall be
limited to 5 000 francs (332 Special Drawing Rights)
per passenger.
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Montreal Additional Protocol No. 1 amends paragraphs 1 , 2 and
3 of Article 22 by replacing the amounts expressed in francs by
amounts expressed in Special Drawing Rights as indicated in
italics. This Protocol also amends paragraph 4. (For amended text,
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4. The sums mentioned above shall be deemed to refer
to the French franc consisting of 65-1/2 milligrams of
gold at the standard of fineness of nine hundred
thousandths. These sums may be converted into any
national currency in round figures.
Article 23
Any provision tending to relieve the carrier of
liability or to fix a lower limit than that which is laid
down in this convention shall be null and void, but the
nullity of any such provision shall not involve the
nullity of the whole contract, which shall remain
subject to the provisions of this convention.
Article 24
1. In the cases covered by Articles 18 and 19 any
action for damages, however founded, can only be
brought subject to the conditions and limits set out in
this convention.
2. In the cases covered by Article 17 the provisions of
the preceding paragraph shall also apply, without
prejudice to the questions as to who are the persons
who have the right to bring suit and what are their
respective rights.
Article 25
1. The carrier shall not be entitled to avail himself of
the provisions of this convention which exclude or limit
his liability, if the damage is caused by his wilful
misconduct or by such default on his part as, in
accordance with the law of the court to which the case
is submitted, is considered to be equivalent to wilful
misconduct.
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2. Similarly the carrier shall not be entitled to avail
himself of the said provisions, if the damage is caused
under the same circumstances by any agent of the
carrier acting within the scope of his employment.
Article 26
1. Receipt by the person entitled to the delivery of
baggage or goods without complaint shall be prima
facie evidence that the same have been delivered in
good condition and in accordance with the document of
transportation.
2. In case of damage, the person entitled to delivery
must complain to the carrier forthwith after the
discovery of the damage, and, at the latest, within 3
days from the date of receipt in the case of baggage and
7 days from the date of receipt in the case of goods. In
case of delay the complaint must be made at the latest
within 14 days from the date on which the baggage or
goods have been placed at his disposal.
3. Every complaint must be made in writing upon the
document of transportation or by separate notice in
writing dispatched within the times aforesaid.
4. Failing complaint within the times aforesaid, no
action shall lie against the carrier, save in the case of
fraud on his part.
Article 27
In the case of the death of the person liable, an
action for damages lies in accordance with the terms of
this convention against those legally representing his
estate.
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Article 28
1. An action for damages must be brought, at the
option of the plaintiff, in the territory of one of the High
Contracting Parties, either before the court of the
domicile of the carrier or of his principal place of
business, or where he has a place of business through
which the contract has been made, or before the court
at the place of destination.
2. Questions of procedure shall be governed by the law
of the court to which the case is submitted.
Article 29
1. The right to damages shall be extinguished if an
action is not brought within 2 years, reckoned from the
date of arrival at the destination, or from the date on
which the aircraft ought to have arrived, or from the
date on which the transportation stopped.
2. The method of calculating the period of limitation
shall be determined by the law of the court to which the
case is submitted.
Article 30
1. In the case of transportation to be performed by
various successive carriers and falling within the
definition set out in the third paragraph of Article 1,
each carrier who accepts passengers, baggage or goods
shall be subject to the rules set out in this convention,
and shall be deemed to be one of the contracting parties
to the contract of transportation insofar as the contract
deals with that part of the transportation which is
performed under his supervision.

App. 54
2. In the case of transportation of this nature, the
passenger or his representative can take action only
against the carrier who performed the transportation
during which the accident or the delay occurred, save
in the case where, by express agreement, the first
carrier has assumed liability for the whole journey.
3. As regards baggage or goods, the passenger or
consignor shall have a right of action against the first
carrier, and the passenger or consignee who is entitled
to delivery shall have a right of action against the last
carrier, and further, each may take action against the
carrier who performed the transportation during which
the destruction, loss, damage, or delay took place.
These carriers shall be jointly and severally liable to
the passenger or to the consignor or consignee.
CHAPTER IV
Provisions Relating to Combined
Transportation
Article 31
1. In the case of combined transportation performed
partly by air and partly by any other mode of
transportation, the provisions of this convention shall
apply only to the transportation by air, provided that
the transportation by air falls within the terms of
Article 1.
2. Nothing in this convention shall prevent the parties
in the case of combined transportation from inserting
in the document of air transportation conditions
relating to other modes of transportation, provided that
the provisions of this convention are observed as
regards the transportation by air.
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CHAPTER V
General and Final Provisions
Article 32
Any clause contained in the contract and all special
agreements entered into before the damage occurred by
which the parties purport to infringe the rules laid
down by this convention, whether by deciding the law
to be applied, or by altering the rules as to jurisdiction,
shall be null and void. Nevertheless for the
transportation of goods arbitration clauses shall be
allowed, subject to this convention, if the arbitration is
to take place within one of the jurisdictions referred to
in the first paragraph of Article 28.
Article 33
Nothing contained in this convention shall prevent
the carrier either from refusing to enter into any
contract of transportation or from making regulations
which do not conflict with the provisions of this
convention.
Article 34
This convention shall not apply to international
transportation by air performed by way of experimental
trial by air navigation enterprises with the view to the
establishment of regular lines of air navigation, nor
shall it apply to transportation performed in
extraordinary circumstances outside the normal scope
of an air carrier’s business.
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Article 35
The expression “days” when used in this convention
means current days, not working days.
Article 36
This convention is drawn up in French in a single
copy which shall remain deposited in the archives of
the Ministry for Foreign Affairs of Poland and of which
one duly certified copy shall be sent by the Polish
Government to the Government of each of the High
Contracting Parties.
Article 37
1. This convention shall be ratified. The instruments
of ratification shall be deposited in the archives of the
Ministry for Foreign Affairs of Poland, which shall give
notice of the deposit to the Government of each of the
High Contracting Parties.
2. As soon as this convention shall have been ratified
by five of the High Contracting Parties it shall come
into force as between them on the ninetieth day after
the deposit of the fifth ratification. Thereafter it shall
come into force between the High Contracting Parties
which shall have ratified and the High Contracting
Party which deposits its instrument of ratification on
the ninetieth day after the deposit.
3. It shall be the duty of the Government of the
Republic of Poland to notify the Government of each of
the High Contracting Parties of the date on which this
convention comes into force as well as the date of the
deposit of each ratification.
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Article 38
1. This convention shall, after it has come into force,
remain open for adherence by any state.
2. The adherence shall be effected by a notification
addressed to the Government of the Republic of Poland,
which shall inform the Government of each of the High
Contracting Parties thereof.
3. The adherence shall take effect as from the
ninetieth day after the notification made to the
Government of the Republic of Poland.
Article 39
1. Any one of the High Contracting Parties may
denounce this convention by a notification addressed to
the Government of the Republic of Poland, which shall
at once inform the Government of each of the High
Contracting Parties.
2. Denunciation shall take effect six months after the
notification of denunciation, and shall operate only as
regards the party which shall have proceeded to
denunciation.
Article 40
1. Any High Contracting Party may, at the time of
signature or of deposit of ratification or of adherence,
declare that the acceptance which it gives to this
convention does not apply to all or any of its colonies,
protectorates, territories under mandate, or any other
territory subject to its sovereignty or its authority, or
any other territory under its suzerainty.
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2. Accordingly any High Contracting Party may
subsequently adhere separately in the name of all or
any of its colonies, protectorates, territories under
mandate, or any other territory subject to its
sovereignty or to its authority or any other territory
under its suzerainty which have been thus excluded by
its original declaration.
3. Any High Contracting Party may denounce this
convention, in accordance with its provisions,
separately or for all or any of its colonies, protectorates,
territories under mandate, or any other territory
subject to its sovereignty or to its authority, or any
other territory under its suzerainty.
Article 41
Any High Contracting Party shall be entitled not
earlier than two years after the coming into force of
this convention to call for the assembling of a new
international conference in order to consider any
improvements which may be made in this convention.
To this end it will communicate with the Government
of the French Republic which will take the necessary
measures to make preparations for such conference.
This Convention, done at Warsaw on October 12,
1929, shall remain open for signature until January 31,
1930.
Additional Protocol
With Reference to Article 2
The High Contracting Parties reserve to themselves
the right to declare at the time of ratification or of
adherence that the first paragraph of Article 2 of this
Convention shall not apply to international
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transportation by air performed directly by the State,
its colonies, protectorates, or mandated territories, or
by any other territory under its sovereignty,
suzerainty, or authority.3
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